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AN ALYSIS AND FINDINGS:

This issue was extensively addressed in the FCC Order, which expressly rejected AT&T's

current position. However, as BeUSouth has already stated its willingness to do so, in circumstances

where there is an open connections or terminals in BellSouth's MD, AT&T shaJJ be allowed to

COMect its loops to such open connections or tenninals. However, in circumstances where there are

no open connections or terminals, AT&T's request to disconnect BelJSouth's loop from the NID is

inappropriate. In addition to providing the coMection between the local exchange carrier's loop and

the customer' s wiring. the National Electric Code requires that the NID be grounded and bonded via

the NID IfBellSouth's loop is disconnected from the NID, it must be re-grounded in some fashion

To allow a third party to disconnect BellSouth's loop from the NID and re-ground it appears to be

fraught with potential for damage to BeUSouth's loop, particularly when the alternatives are

considered In circumstances where there are no open connections or terminals, AT&T be allowed

to effect a NID-to-NID connection as described in the FCC Order, at n392 - 394

14(B): AIN Capabilities (SigDaliD~ Link InDsgo" Sien.IiDe Transfer) Points (STP)
and Service Conl[ol Points (SCP) and Databases

AT& Ts Position: Bel/South refuses 10 lInbundle access 10 Its slgllaling neTwork elemcms

III .weh a K'Q)' that A T& T can achieve parity In the creatlOIl and offering ofAdvanced Intelligent

Ne(Work. ("AIN") based services. BellSouth seeks 10 prOVide AT&Taccess to BeIJSolllh~.. nelWork

via a mediation device which Bel/South claims is necessary 10 ensure the security and inlegrity of

Ihe neTWork.

The Commission should order Bel/Soulh 10 prOVide unmedialed access 10 the AINfor three

reasons. Firs!. mtroducl7on ofthe ope ofmedlaTlOn that Bel/South is propoSing will directly affect
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LouiSIana consumers by increasing post-dia/ delay by an estimmed 20% Ol.oer that ofa SImilar AIN

call mode bya Bel/South customer The increa.redpost dial delay thus creates Q difference beIM'een

Ihe service offered by Bel/South and the service that new entrants wi/J be able to provide their

customers. In order for robust competition in the local telephone nchmrge marker ro develop

quu.:kly 117 LouiSiana, new entrants must be able to offer potential customers service thaI meets or

erceeds comparable service provided by BellSouth. While the post dial delay incre".'ent mD}' he

small, and may e"'m. as BellSouth has suggested. be barely perceptible to a customer, the mere

eXistence of the difference In the quality ofthe service provided by A T&T alld Bel/South could he

explOiled hy BelISolith to its advantage. As demonstrated by the excerpt from the Bel/South Imernet

wehsne page used In the cross exammation ofMr. Varner at the hearing, Bel/South can and will

lake .~,raleglc advantage ofany disparity, real or perceived. hetween its service and the service qf

lIew e1llra1lls. Such a result will dl.~antage the new entrants ability to allract customers and

Ihereh.v severel}' inhibit the growth ofcompetition in Louisiana.

Sec.;ond. "'troductlon ofa med,allo17 device mto the signalil'g network will msert additIonal

pomlS ofpolenl/al networkfailflre, a"i well as mcreasmg Ihe C.:O.'il and lime ofimplementing services

10 CllSI0ml!r~. As delailcd in rhe dl~CI t~stlmony ofA T& Twimess Mr. Hamman, eristillg safeguard"i

withm the slgna/mg network a/ready provide the ',ecessary protection against traffic overload and

unauthorizedaccess. Further, recent mdustry trials and tests ofAIN capabilities demonstrate that

mediated access to the AIN is u,.,necessary.

Third, allowing Bel/South to utilize 'he mediation device would contravene the Louisiana

Commls..;jol1~f awn order that local exchange cmrier... mustprovitM access 10 each other's databases,

mcluding AIN. "through signaling InterconnectlOlI withjunctlonaliry, quality, terms, and conditions
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eqlla/to that provided to the (/ocal exchange carrier] and its affiliates." LPSC Reg. § 90IfL)(j).

Should Ihis Commission conclude that mediation is necessary. Bel/SOl/In mu.t;1 also he

required to route its traffic through such mediation: '!"he LPSC § 90J(LJ(J) requires that access 10

databases. mcluding AIN, be "equal .. to that which the LEe provides itself. Cotlseqllellt(v. all

carriers should rOllle traffic through the mediation devi~. Additionally, requiring Bcl/South (0 also

rOllte its traffic through the mediation device. encourages Bel/South to cooperate with AT&T to

create a dewce that is less nOflceab/e 10 all customers byputting all Oil a level playlngfield

BeliSouth's Position: Bel/South has agreed to give AT&T access to Bel/South's AIN

capabllilles. /n order 10 prevent both mtentional mid unintemional disruptioll of liS network.

Bel/South proposes that computer software referred to as "mediation" devices be put mID place.

BellSouth has agreed. should AT&T helieve lhalllneeds similar protectioll from allY Bel/South's

AIN daruhuse connected to AT&Ts network. to allow AT&T use ojsimilar mediation deVices.

He//South heliel'es that two types oj mediation are required to pro/eci irs network from

11I1l!lItWIIUII)" unmtc:ntlo1lal disrupllon. The first IS medlQttol1 required hetween a third parry's (such

as AT&T's) Sen1ice ('ol7lrol POlllt ("SCp 'J and Bel/South's Sigrlal Transjer Poims (·ST?,,; ").

Bel/Suuth hclteves it has a rtght to protecI liS Ilerwork. Even with the development of new AIN

jUl1cllollaltry. a mechanism jar med,allon tS required 10 prevent i11lentional or unimen/;onal

dlSTUptton ofBeilSouth 's AIN network by a CLEC. In hispre-filed testimony, Mr. Hamman pointed

tn a Joim repon on testing conducted hy AT&TandBel/Sou,h on the suhject ofAIN interconnection.

One need Simply readfrom the first page ofBel/South's portion ofthat joint report to understand

why such UlI·mediated acces.'i should nOl 'be aI/owed. The firsl page of that report includes lhe

follOWing fWO sentences:
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Testing conducted between AT&:T and BellSouthfact/sed e%Clllsi~/y011

the callprocessing aspects ofthe MNfB service alld did not address more
global and camp/ex AIN interconnection issues such as hiJlillg.
operations. administration. maintenance or provisioning.... As verified
during the Interconnection Test. this architectural proposal fails to
address a signijical1t number ofconcerns in a mOTl11er thaI would meet
the following network requirements. ..

See AT&T- Bel/South AJN Test Report (lJellSot/th Individual Repon). attached as Exhibit J to Pre-

filed Direct Testimony ofJ Hamman.

Mr. Hamman olso suggests tho,post dialing delay (that is, the time between the complelloll

of dloling and proper disposition of the call (ringing tone, announcement, busy tOile. ttc.) is an

add1l1onal factor i" requiring un-mediated access. Unfortunately Mr. Hamman did 1101 note thai

AT&TandBellSoulh differ significantly in their projections ofthe amount ofadditional po.~t dialmg

delay inrroduced by mediation dCVlces and jurther. whether such post dialing delay IS eve"

d/scermhle to the customer making the co//. At the hearmg, Mr. Hamman testified thai. In his

opil1/lJJ1. a posl-dialing delay oj 8/10 of a second was perceptible 10 customers. Sec Hearing

Tramcrlpl. Vol I. at p. /37, II. 19-21. BeIJS01Jlh .ruhmils Ihar !Jil0 ofa second is not percepllhle,

"and a small: price to pay jor network rehab/llty.

The secondjorm ojmediatIOn thar Bel/South believes is appropriole is intended to protecl

the contents ojBelLSoulh 's coli related databases. if thirdparties are allowed direct access to those

databases, Bel/South believes disruption is possible from thirdparlies who wish to either update the

contents of those databases or to creale new service lOgIC stored in those databases that would

ill.fi1ruct Bel/South switches how to process and route certain calls.
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ANALYSIS AND FINDINGS:

BenSouth has already agreed to give AT&T access to its AIN capabilities The question

presented in this issue is whether access to these capabilities will be "mediated:' AT&T's concern

with mediation is two-fold. First, the introduction ofmediation into the network is an additional point

ofpotential system failure and, secondly, that mediation would add a poSt-dialing delay ofbetween

1/10 and 8110 seconds (the BeUSouth and AT&T witnesses dift"ered on the actual amount ofpost-dial

delay). This question was the subject ofa great amount ofdiscussion in the FCC Order, at §V(])(4).

which provides in peninent part·

Although we conclude that access to incumbent AIN SCPs is technically feasible, we
agree with BeUSouth that such access may present the need for mediation mechanisms
to, among other things, protect data in incumbent AIN SCPs and ensure against
excessive traffic volumes In addition, there may be mediation issues a competing
carner wiJI need to address before requesti ng such access. AccQrdinsly if panics are
unable to .sree to appropriate mediation mec;banisms tbrouah nCIQtiations we
conclude that dyrjna arbitratiQn Qf such issues the Slltes (or the CommjssiQD acting
pursuant to section 252(e)(5)) must consider whether $Pch mediation mechanisms will
be available and will ad~uatelY protect aiainM intentional Qr unintentional misuse of
the incumbent's AIN facilities (Emphasis added) Jd., at ~488

In short. AT&T's request for unmediated access to the AIN is inappropriate, and the appropnate

question for this arbitration proceeding IS simply whether mediation mechanisms are available and

whether they will adequately protect against intentional or unintentiQnaJ misuse of BellSQuth's AIN

facilities The record in this maner establishes that mediatiQn protocQls are currently technically

feasJble, and BeI/SQuth bas stated for the record that it deems such mediation sufficient to protect its

facilities AT&T's alternative assenion that should this Commission conclude that mediation is

necessary BellSouth must alSQ be required tQ route its traffic through such mediation is also rejected.

Although the introduction of mediation admittedly introduces a post-dialing delay, AT&T's pQsitiQn
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that the Act's requirement of "parity" mandates that all parties have comparable delays is

unsupponable. The Act, at §2S1(a)(3), describes dialing parity as access with "no unreasonable

delays." As the FCC has already required mediation when technically feasible and resultant post-

dialing delays must be deemed "reasonable" and therefore at parity. Accordingly, BellSouth is

ordered to provide AT&T with access to its AIN facilities, but only subject to mediation

14(C) Local Switching:

AT&T's Position: Bel/South refuses 10 unbundle Locol Switching that includes all the

jeatures. juncl1OJ1'i. and capabilities mherent in Bel/South's switches, but does not welude the

separate and dl.'mnct network elemems ofoperator systems a"d inter-office transport. Bel/South's

second I'!lIstl(ic.:at10n" jor refl/sing 10 provide Local Switching as requested by AT&T is that

customized routmg IS lIot techmcallyjeOSlble. Also. BellSolith claims it cannot unbrlndle OJ .'rator

Sy:ilems. Tandem SWitching. DedIcated and Cammon Transport hafed upon its argument that

clistoml:cd routmg is not techmcaJlyjeaslble.

Bt'ItSouth's Position: AT&T has requested that the local switching capability and operator

syslems he made availoble as unbundled network eJemenlS and as separate elements of total service

resale. What these parties define as 'tocal switching" and 'Operator systems" are more

appropriately refe"ed 10 as "selective routing" or "customized routing. II Essentially, AT&T wants

Bel1Soulh to provide selective routing arrangements that will enable an end-user (for which a

CLEe acquires service from &lISouth at wholesale and resells at retail) to reach Q CLEe's

operators just as a BellSouth customer rt!Qcnes a Bel/South operator or repair service center today

when dialing O. 411 or 611. AT&T has defined two other unbundled network elements (dedicated

transport and common transport) as requiring the selective routing capability.
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Bel/South will resell its retail services and offer all capahilitia (operator QM direclOry

services. dedicated transport and common transport) on an unbundled basis; however. when a

CLEe resells &IlSouth's services or otherwise utilites &lISouth's local switching it is not

technically feasible to selectively route calls to CLEC operator service or repair service platforms

on a non-discrimi11lltory basis to 01/ CLECs who may desire this feature.

ANALYSIS AND FINDINGS:

As in issues 6 and 7, supra, resolution of this issue hinges on whether "selective routing" is

technically feasible The Commission would simply adopt and reaver the resolution of this question

as presented in analysis ofIssue 6- that selective routing is not technically feasible- and deny AT&T's

request that local switching capability and operator systems be made available as unbundled

network elements

ISSUE 15: Limitations on Combining Unbundled Network Elements

AT&T Position: Bel/South may nor place any restrIctions on AT&T's ability to comhme

/I"hundled network elements wlIh one another. with resold sen';ces, or WIth AT&rs or a thirdparty's

jocl/mes. The Act expressly requires BellSouth to "provide such unbundled network elements 111 a

manlier rhal allows requesting corners 10 comhme such elements in order to provide such

,eJecommumcatlons service." 47 U.S.CA. § 25/(c)(J). The FCC specifically found Ihal a new

elltrallf may combme unbundJednetwor/celemenrs inmry manner it chooses. 47 c.F.R. §§ 51.309(0)

and 5J.3J5(c): FCC Orckr No. 96-325 ,~ 292. 296. Notwithstanding these clear legal

requirements. Bel/South refuses to provide AT&:T with the unhundledLoop FaCility and unbundled

Local SWllching if A T& T plans Ie combine them and offer service 10 consumers using these

elemems. Instead. Bel/South mamtams that AT&T's nnly "cnnice" is to huy BellSotith's eXisting port
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offering at a wholesale price and then resell it to AT&-rs customers. ATd:.T contends BellSolllh mllst

provide aC{.'l!ss 10 the unbundled network elements which AT&Thas requested. Unbundling referJ

10 the offeringofdiscrete elements ofthe incumbentLEe's networkas geMricjunctionalities rather

than as retail services. Once a network element has been unbundled from the local exchange

network. 11 can he combinedWIth other elements in such a way as to prOVide service offerings. The

network elemems must be unbundled so that AT&T can combine these ingrediellts to create for

consumers the widest \!Oriel)' ofservice options. including services not available from BellSouth.

F:ach of the elemems requested meet the definition ofa network e/emellt as "alaeil,,)' or

eqllipme111 used 111 the provision ofa telecommunicanons service" inelliding the "features. jlmctlons,

and c.:apahllm(!:s tho! are provided by means of such jacility or equipment. ineludmg subscriher

nllmhers. da/ahases. signa/mg systems, and information suffiCientfor bi//ing and col/ecl1on or used

/11 'ht' transmISSIon. rOllling. or other prOVision of a telecommunications service. 11 ./7 U.S.CA .

.$ /53(29) AT&Thebe\V!s the Act requires that Bel/South provide access to network e/eme11ls at all)'

lechl1lca/~\' (easihle poilU. -17 u.s. CA.. § 25/(c)(3). Technical feaSibility under the Act refers !io/e~.,.·

10 tC!chmcalor operational conurns and not economIc. space or site considerations. -17 C.FR.

,(-' 51.5: FCC Order No. 96-325" /98. Provisioll ofall of the elements requested is technically

feasIble.

The abibty to combille the unbundledLocal Loop and unbundled Local SWitching allows new

entrants to creote 0 "platform configuration, " whereby the new entrant combines an lInbundled

switch andan unbu,rdled loop toform a baSIC exchange platform for local exchange services. The

neWelltralll can then market thiS ba.'ilc platform. or combine it with its own network elements. such

as Opera/or and Directory Assistance services. The use ofthe platform bya new entrant allowsfor
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lowerprices andease ofshifting between providers; does nol requiIY "Configuralim1 for a change

m providers: and solves Ihe problem oflocal number portability. New' entrallls willl10t choo.fi! 10

purchase unbundled elements to recreate a servia available for resale simply 10 avoid payillg

wholesale rales. Re-creation andmarketingofservicu using ullbundled network elemel1ls reqlllres

skills and experti.re thot many new entrants do nol possess and imiolves increased ri.des over

purchasing servicesfor resale.

BelJSouth's Position: For purpose'S of this proceeding. Bel/South does 1101 ask the

('ommissIOn 10 r"le on the iuue of whether AT&T can recombine network elements 10 recreate

Bel/Soulh's exwmg services. That is all is.flle before the Eighth Circllit COllrt ofAppeals. BelJSolith

requests the lommlssion 10 address the appropriate pricingfor such recombinQliom. BellSol/lh

r£'speclju/~r reque!its Ihls CommiSSIon to conclude Ihat under the Act. when a "ew elllram such as

AT& T Simply purchases and combmes underlying unhundled network elements to create a !ien'ICI!

.""b.\tallf1a/l)' Idelll/callO lhat which BellSoulh is already offering at retail (especially in the ca.'ie oj

1Illhundk'd Irx.:alloop and unhundled local sWl1chmg). the parties should treat that trmuactiol1 for

what It IS. the resale l?f a .ferwce, rather than the comhination of ,mb,,,,dled elements, andfor

prtcmg purpOJe.'i. Ihe new el11rantJ should pay the diJcounted wholesale rate applicahle 10 resold

servIces.

AT&'rs interpretation ofthe Act will grve AT&T (I) the ability to resell Be/ISouth's retail

sen.·ices, but avoid the Act'sprici"g standardfor resale: (2) the abilityfor AT&Tto avoid the joml

marketing restriction specified in the Act. af well as any use and user restrictions conlQined ill

BellSouth~r tanffs' (3) the abi/uy 10 argue fo':' the retention ofaccess charges by AT&Teven though

the actual arrangemelll is "disguised resale": (I) Ihe ahility to maximize its marut position hy
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gaming the .ry.ttem Qnti targeting the most projili1ble form a/resale 10 paT/ieular customer:; (j.e..

resale in nlTal areas. and TebmuJled services il1l1Tban areas): alld. (5) the ability toforee/ose. 10

a large extellt. facilities-based competilion and co,npelilors. Moreover, AT&T would he able to do

all ofthiS without investing the first dollar 111 newfacilities or flew capabilllies.

ANALYSIS AND FINDINGS:

AT&T requested that this Commission impose no restrictions on AT&T's ability to combine

BellSouth's network elements in AT&T's providing oflocal service. The FGC rules clearly provide

that an ll..EC shall provide network elements in a manner that allows requesting CLEe's to combine

such network elements in order to provide a telecommunications service In addition. the FCC rules

provide that upon request an ILEe shall perfonn the functions necessary to combine unbundled

network elements with elements possessed by the CLEe in any technicaJly feasible manner

However, the federal Act establishes separate and distinct pricing methodologies for resold

services and for unbundled network elements Specifically, the Act mandates that wholesale rates

shall be determined on the basis of retail rates charged to subscribers. excluding the costs avoided by

the local exchange carrier (§252(d)(3» Each ll.EC has the duty to offer for resale at wholesale rates

any telecommunications service that the carrier provides- at retail to subscribers who are not

telecommunications carriers (§252(d)(4» However. with respect to interconnection and network

elements. the Act specifies that the charges shaD be based on cost and may include a reasonable profit

(§252(d)(1)(A». Further, the Act places a restriction on the ability ofcenain telecommunications

carriers to jointly market resold services with interLATA services (§271 (e)( 1».

Clearly, all relevant ponions of the Act and the FCC Order provide that AT&T may purchase

unbundled elements from BellSouth and rebundle those elements in any manner that is technically

38 ORDER U-22145



i!i !.

01-29-97 12:07PM
504 382 1227

FROM REGULATORY AFFAIRS TO 915045282948 PO OS

feasible This fact is undisputed by either pany The real issue presented is not whether AT&T may

purchase and rebundle elements in any manner they choose, but the rate of compensation for the

purchase of such 'elements '

To the extent AT&T purchases unbundled netWork elements and then recombines them to

replicate BellSouth services. it is reselling BellSouth's services. As Shakespeare pointed out, a rose

by any other name is still a rose, and so it is with resale, even when AT&T chooses to call it a

combination ofunbundled elements Both the FCC and this Commission have issued Orders strongly

supponing an aggressive resale market This commitment to resale would be rendered meaningless

ifAT&T were allowed bypass resale through the fiction of"rebundling." Unrestricted pricing on the

recombmation of unbundled elements would allow AT&T to purchase unbundled elements from

BellSouth and then rebundle those elements without adding any additional capability, in order to

creare a service which is identical to a retail offering already being provided by BellSouth and

therefore subject to mandatory resale. Such an arrangement would allow AT&T to avoid both the

Act's and trus Commission's pricing standards for resale. avoid the Act's restrictions regarding joint

marketmg and avoid access charge requirements Such an arrangement would also serve as a

disincentIve to the ILEes to constr....ct their own facilities

Accordingly, AT&T may combine unbundled network elements in any manner they choose;

however. when AT&T recombines unbundled elements to create services identical to BelJSouth's

retail offerings. the prices charged to AT&T for the rebundled services shall be computed at

BellSouth's retail price less the wholesale discount established in Order U-22020 or any subsequent

modifications thereof (the current resale discount rate is 20.",10) and offered under the same terms
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and condition as BellSouth offers the service under. s AT&T win be deemed to be "recombining

unbundled elements to create services identical to BellSouth's retail offerings" when the service

offered by AT&T contain the functions, features and attributes ofa retail offering that is the subject

ofproperly filed and approved BellSouth tariff Services offered by AT&T shall not be considered

"identical" when AT&T utilizes its own switching or other substantive functionality or capability in

combination with unbundled elements in order to produce a service offering. For example. AT&r s

provisioning of purely ancillary functions or capabilities. such as operator services, Caller ID. CaU

Waiting. etc, in combination with unbundled elements shall not constitute a "substantive functionality

or capability" for purposes of determining whether AT&T is providing 'services identical to a

BellSouth retail offering..

ISSUE 16: Access to Rights-of-Way. Poles, Ducts. and Conduits

AT&T's Position: Bel/South must provide AT&T access to rights-of-way. COlldlilt. pole

attachmel1ts. and any other pathways on terms mulco,lditions at parity to that pro\'ided by Bel/South

to mel!or all)' other parry. Bel/South has hacked offof its original demand/or reservaTton of

'-"apaL'It): up tv.five years m aJ\,am.;£:. but has offered 110 alternative demand It has mdiL"ated that

1l would nut grant evell one year of reserved space to A T&T

AT&T'sposition is that Bel/South should not be permitted to reserve for Itself capacity m a

g,.venfacility unless other carriers are permllled to reserve capacityfor an equaillumber ofyears

because the Act requires Bel/South to provide nondiscriminatory access 10 other providers.

./7 lIS CA. § 25J(c)(2) and (6). The FCC Order also erplicitly prohibits Bel/Sml/hjrom reserving

right-of-way capaCItyfor itsfuture needs al the expense ofthe needs ofnew entrants. FCC Order

~See discussion at Issue 2. supra

40 ORDER U-2214S



01-29-97 12:07PM 504 382 12Z7
FROM REGULATORY AFFAIRS TO 915045282948 POlO

No. 96-325" 1170. "NondiscriminatoryH mealls that Bel/South must provide to others the same

access it provides to itself.

BeJlSouth's Position: BeIlSouth agrees to provide AT&T eqlUll Qnd non.discrimi1lJ1tory

access to poles, duct, conduit (excluding mtlinteruznce spares). entrance facilities, and rights of

way under its control, which are not currently in use and not required by BellSouth as a

maintenance spare, The equal and non-discriminatory access sMll be on terms and conditions

equal to that provided by BellSouth to itself or to any other party, except that BellSouth should

not be required to give access to its maintenance spares. Bel/South 's reservation of maintenance

spares is a star.dard telecommunications industry practice. A maintenance spare is simpl}' a place

reserved on the pole or in the conduit in which Bel/South can place facilities quickly in response

to emergency situations such as cut or destroyed cables. Extensive delays in service restoration

I..·il! he experienced if BellSouth 's maintenance spare is forfeited.

BellSouth's original position sought to reserve conduit and pole capacif)~ required by

BcliSouth's fi\'(!-year forecast. HOM't!'I1er. the FCC Order apparently concluded that an incumbent

I.F.C may 110/ reserve space in its conduit or on its poles for its own use different from whDt it

would allow a CLEe to rese,,:c. If the FCC Order on this issue withstands appeal, Bel/South .".,ill

face the conundrum ofeitho alloalting conduit and pole space on a first come, first served basis

or allowing parries to reserve capacity no maner the timefrQme. BeIlSouth cannot efficiently and

.
effectively provide service under either sce11Qrio for the reasons stated by Mr. Milner.

Ne\'ertheless, in an effon to resolve this issue. Re/l.f\outh proposes that no space be reserved by

any parry and that available space be allocated on a 'first come, first serve"basis. Bel/South does

request thai its emergency spares. which are used during emergency restoration activities, be
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excluded from allocation. Further, rerms and conditions of such access sJuz// not include the

maruhJlOry conveyance of BellSouth's interest in real property involving third parties.

ANALYSIS AND FINDINGS:

This issue is readily resolved through reference to the Act. which requires unbundled access

to rights-of-way, and previous Orders of this Commission. Pole attachments are addressed in this

ComnUssion' s General Order dated December 17, 1984 This Order was recently reafJ1nned in the

GeneraJ Order dated March 15. )996. This latter Order. entitled "Regulations for Competition in the

Local Telecommunications Market." provides at §1101(K.) that Telecommunications Service

Providers shall allow nondiscriminatory access to their conduits and rights-of-way by other

Telecommunications Service Providers for the provisioning oflocaJ telecommunications services."

AlloY-'ance of reservation of pole/conduit/right-of-way capacity- finite resources- will

inevitably lead to strategic posturing by panies and would appear to be at direct odds with this

Commission and the Acts requirement ofnon-discriminatory access The sale exception to this would

be the "maintenance space" noted by BellSouth, which is found to be a technical necessity.

Although BellSouth may reserve unto itself a "maintenance spare," all other pole capacity shall

be allocated on a first come/first serve basis

ISSUE 17: nus issue wa.~ re.~()lved hy the parties pnor to arhitration

ISSUE 18: nus issue was resolved hy lhe parlles prior to arbitration

ISSUE 19: Access to Unused Transmission Media

AT&T's Position: Be//South mustleafe to AT&Tits unused transmission media a/so known

as "darkfiber. " AT&T believes that dark fiber meets the Act's definition ofa network element. 47

US. CA. § 153(29). The fact that If i.~ n01 currem/y in lise does change its nature. AT&T.will
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,
deploy SONEr rmgs in certain marice, ar,as 10 creQte com~titiw facilities. Building thest! rmJ:.'i

will require the placeme"t of many miles offiber, with the attenda", difficulties of ohlQmmg

rights-cf-way. C011duil andpole, and building permits. Access 10 Bel/South's darkjiber will permit

AT&Tto develop its own networkfacilities more quickly because it can P"t to good use an eXIsting

hut unutilizedelement in Bel/South's nerwork and will not need to lay its own fiber and obtain rights-

C?f-way. conduit. poles and building permits.

BellSouth's Position: The "dark fiber ,. to whi"h AT&T seeks Qcc:es.f is, by definmon.

mmsed by BellSnlllh. and does notform part ofBel/South '.fjjuncliol7ing network. Accordmg~l'. 11

should 110t he c011sIdered a "network eJemem"' subject to ,mb.mdling under the Act.

ANALYSIS AND FINDINGS:

Section 25J(c)(3) of the Act imposes a duty on incumbent LEes to "provide. to any

requesting telecommunications carrier for the provision of a telecommunications service.

nondiscriminatory access to network elements on an unbundled basis" The Act. at §J53(a)(45)

defines 'network element' as "a facility or equipment used in the provision of a telecommunications

st:rvice" As noted by BellSouth. unused transmission media is by definition not used. and therefore

it is not a "nelworK element." BellSouth's unused transmission media is therefore not subject to

mandatory unbundling under the Act

ISSUE 20: 1his issue was re~'olvedby the parlles prior to arbitrQtion

ISSUE 21: Provision or Copies or Records Regarding Rights-or.Way

AT&T's Position: Bel/Soulh must provide AT&T with copies of pole and conduit

eng7"eermg rec.:ords. The FCC Order mdicQtes 011 erpectatlon that BellSOlllh will make its maps.

plats and olher rele\.'OJI/ data avaiJahie for lIupectlOn and copyi1lg when Bel/South receives Q
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legitimate request for access to itsfacilities or property. FCC Order 96-325 .. J223: ('0PIt!S of

Ihese records are required to facilitate Al&Ts planning ofaccess to facilities which illtl/TII IS

lleCessary to provide service to Louisiana consumers. AT&Tagrees lhot appropriate cOnditl01JS call

be imposed to protecl proprietary data.

BellSouth's Position: BellSoulh's engineering reconis/or rights ofway are ertremely

propnetary. Bel/Soulh has agreed 10 provide AT& Twith stnlCb/Te occupane.y information regarding

condulls. poles, Qnd other right-of-way requested by them withi" a reasonable time frame.

Bel/South will aI/eM' deSignated CLEC personnel. or agents acting on behalfofa CLEe. to examme

engmeerlng re£:ords or draHlmg~'perJaming to such requests thaI BellSouth determme:,' would he

reasonably necessary to complele lhe job, In negotiatIOns. AT&Thas said it has been satisfied with

BellSourh'~ coordmallol1 and cooperatIOn 011 structure access situatlOllS. AJdilJollalll'. 111

negOtlallOlIS AT&TSOld thaI il would nol be Willing 10 FJIve BellSouth copies ofits plats in a reverse

SllllallOn. Pia/:} and detailed enK1l1eering records are consideredproprietary information and the

FCC Order accords Bel/South reasonahle prOleC110n of ilS proprietary information COll/ained III

records prOVided 10 AT& T

ANALYSIS AND FINDINGS:

As was noted in discussion of Issue }6, supra, this Commission aJready has rules and

regulations in place requiring non-discriminatory access to rights-of-ways. This requirement would

be meaningless without access to the requested records. Nevertheless, BellSouth is correct in its

assertion that many of these records might contain confidential or proprietary infonnation. BeUSouth

shall make the requested records available, subject to the execution of a mutually acceptable

confidentiality agreement
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ISSUE %2: This issue WQS withdraw1ljrom arhitration by AT&T

ISSUE 23: This issue was withdrawnfrom arbitratio1l by AT&T

ISSUE 24: What is the appropriate price for eaeh DllbDadleel network element that AT&T
has requested?

AT&T's Position: AT&Tproposes that the Commission set unbundled network elemellt

prices at the costs generared by AT&T's proposed Hatfield Model rOles. Ea&h of the prices

nu:ommended by AT&T represent Bel/South's TELRIC, pillS a reasonable share ~f loim and

common costs. AT&Tfurther co1ltetrds Ihallhe Commission should adopt the AT&T proposed

opera/or syslemsprice::; based 011 BellSouth cost data until BellSouth produces cost dala .fI{fficieJII

to permit a more detailed analySIS.

BeUSouth's Position: Bel/SoUlh recomme"ds as rates for unbundled network elements the

BeI/SoUlh'~ eri:!)'ling lariffed rales for servu:es that are comparable to the Ullbulldled network

e1emems. where Iheyerist. hecUllse those eXlstmg tariffrares are ba..ed UpOJ1 Bel/South '... costs. have

heen approved by thiS Commission. include a reasonable profit. and, therefore. meet the

reqUIrements of§ 252 ojthe Act. For unhundled network elements where there are l1Q eXisting lariff

rales. Bel/South proposed market-based ralt::!! thaI are subJecllo a tnle-up process within the next

SIX months. Bel/Solllh'sproposed rates are setforth in Scheye Exhibit ReS-2. ReI/South and ACSI

used thi~' approach in its recently negonatedsettlement. in which the parties agreed on rates for the

elements that ACSIneeded 10 get into business. and made the agreed-upon markel roles subject to

a tTue-up process after the relevant regulatory bodies determinedfinal prices through a generic cost

proceedmg. As long as lhe prices here are set on a reasonable hasis (which does not mean the FCC

prory rares or rate... dcri\.'edfrom the Hatfield Model) and as lnng as there is a true-up provision
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that requires lhe resolutian ojfinal price.r within the nerr sir months. Bel/Smith is agreeable In IWIll!

such a process in this docket. As Mr. Scheye testified, such a process will aI/ow.' the panies .tome

"breathing room" to allow the appeal of the FCC Order to proceed and. imponanrly, allow'S

competitors into the local mtzTket as quickly as possible.

Bel/Southfurther believes that AT& isproposalfor deaveraging rOles should be rejected

As an mltlal point, that portion ofthe FCC's pricing rules requiring geographic deaveraging hat;

been stayed by the Court. Consequently, Bel/South believes that the Commissiol' sholiid not reqlllr(!

a1~1' .'Ouch geographical deaveraging.

Historically. il has been the intent and practice ojregulators, incl"dmg this Commissmll.

to momlam a statewide average jar basic service rates. Such pricing practices sen¥!d both

regularory andpoliTical purposes and incorporated subsuJies to ensure affordable local seT vice for

u 1/ cU5tnmers. both urban and roral customers. The mIen' ofthe FCC in its receJlt Order, as we

"nders/and 11. IS to change the current subsidy model to a "cost" model. Bel/South believes such

prrCIII~ wdl have l'ery.' ...erioll.~· Implications jor haslc local exchange service. The presell1 ralt!

slruclUre m LOUIsiana incorporates long standmg poltcles ofpllrposeftll~l'prIcing .wme sen/ices

markedly above costs in order 10 pnce other services at or bel(JM.' cost such that all LouiSiana

customers .....ould have access to reasonable and affordable basic local exchange service. Further.

basic local euhange rates have been established according to the number oflines in an euhanges

local ca/lmg area - the greater the "umber of lmes in an exchange's local calling area - the

greater the Inlmber oflines in an exchange's local calling area. the higher the price. Deaveraging

loop prtces based solely 011 costs. without concomitant actIon on re-balancing rates, will produce

a comple/ely different result than the way sl/ch rates hal¥! been set ill the past. In addition.
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unbundled loop pricing estllblishes a single rate to be used either for business or res/denct'

c.l,slomers. By contrast, Bel/South's ba..vic local exchange business .fen'ice is priCt!d well above ba.tie

residential service as an intended subsidy to keep residential rates affordable.

It is very important to recogni:e that unbundledloops will be used 10 compele with residellce

and bu.rmess local erchange services. As such, lhe pricing implications ofdeQ\'erQgtng the loop

,:annot be divorcedfrom Ihe price C?f locolnchang• .-rvices. Whi/e Bel/South believes thaI rale

re-balancmg andeconomicpricing must be consideredin anotherproceeding, the CommiSSion mil.it

comider the ImplicatIOns ofdeol'eragmg unbundled loops on the C71"e111 pric:ing of retail hx:al

exchange serVIce.

ANALYSIS AND FINDL~GS:

Ths issue accounted for perhaps the single largest segment of the pre-filed testimony and a

great deal of trial lime was also devoted to this issue. As aU parties agree, the Act requires cost-based

pricing of aU unbundled network elements. Not surprisingly. there is a great deal of disagreement as

tc, what these costs actually are

AT&T based its cost anaJysis on the Hatfield Model, a computer generated model The

Hatfield Model does not pretend to actUally determine what the costs ofunbundled network element!'

are, rather it attempts to extrapolate costs using certain assumptions applied to census data.

Essentially, the HatfieJd ModeJ takes data from a designated Census Block Group and then allocates

costs to serve that Census Block Group based on the assumption that the CBG is perfectly square

and that the population within the CaG is evenly distributed. Unfortunately. the Census Bureau did

not lay-out its CBGs in such a fashion, and they in actuality are irregularly shaped geographical areas

with constantly changing population density patterns. Restated. the Hatfield ModeJ is a purely
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hypothetical approximation of what costs should be, based upon eenain assumed programing

parameters In one telling cross-examination. an AT&T witness was forced to admit that the Hatfield

Model could assume under-deployment ofcable to serve fixed areas. Simply put.. the Hatfield Model

does not· and cannot· detennine actual cosu. Rather. it merely calculates hypothetical cost

structures. and therefore can be of little use in these proceedings.

In contrast, BellSouth sought to support its position on costs through the use ofa TELRIC

cost study. Such a study is precisely the type of tool this Commission has used for many years to

determine actual costs. As such a study relies on actual cost analysis, rather than hypothetical

modeling, it should produce a result more acceptable under the Act. Unfonunately, AT&T ralsed

substantial questions regarding the accuracy of BellSouth's cost study, pointing to questionable

depreciations and, most importantly. the lack of verifiability of many of the entries in the report

In this proceeding. both panies convinced the arbitrator that the other parties cost proposals

were seriously flawed, with the result that the credibility and viability ofboth AT&T's Hatfield Model

and BellSoutn's cost-study were so impugned that neither of the parties' cost proposals can be

accepted in the present proceedmgs

Fortunately, the Commission is presently conducting its own cost study of these same

elements, in Docket U.22022' The Commission will await conclusion ofDocket U·22022 before

establishing permanent cost-based rates in this maner. In the interim, those rates submitted on

6The referenced proceeding is captioned' £o"iSl(ll1O Public Service Commission. Er Parte.
In Re: ReView and Considerallon ofBel/South Telecommunications, Inc. 's TSLR/C and LRlC
COSI Slud,es Submiued PUrSUal1l10 SeClions 90l(C) and 1001(£) O/Ihe Regulalions/or
COmpelltlOl1 111 Ihe Local Te/ecommunicallons Market as Adopted by General Order Dated
March 15. 1996 ill Order fo Determine Ihe lost of Interconnection Services and Unbundled
Network Componellls 10 Establish Reasonahle NOll-Discriminatory, Cost Based Tariffed Roles.
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attached Appendix A'1 shall be put in place. subject to true-up upon the establishment of final rates

based upon the findings ofthe final order in Docket U-22022' (or any other appropriate Commission

proceeding). At such time as a final order issues in Docket U-22022 rates will be re-caJibrated

accordingly To the extent that AT&T has actually purchased unbundled services from BeUSouth

prior to that time', the panies will reimburse each other for the difference between the interim rates

and those rates established in Docket U-22022

ISSUES 25/26: Can Transport and Termination/ttBili aDd Keep" Versus the
Terminating Carrier Charging TSLRIC

AT&T's Position: Call transport and termmation should he set 01 economIc costs. 111 the

ahsencc of adequate TELRIC cost sllldies from BellSouth. the Commission should 111tplemel1f 011

mlertm bill-alld-keep arrangemem. Bill-and-keep arrangements compensate a carrier termmatillK

a c.;all ortgmalcd With anothcr carner by reqUlrmg the carrier origmating the call 10. m 111m.

INm.ife,. (llld !ermlllate call" orlgt1larmgjrom the Ofher carrier. Under a bill-and-keep arral1~l!nll!llr.

no money chanKes hands. The Act expressly permits this result. 47 U.S.CA. § 252(d)(2)(B).

'These rates are drawn from the prefiled testimony of Kimberly Dismukes. the
Commission's consultant in Docket U-22022 Although that matter is still proceeding, the
rationale and rates set forth in Ms Dismukes1 testimony appear to be well reasoned and amply
supponed by the evidence.

'The establishment ofpermanent rates based upon any pending Commission action is.
obviously. subject to subsequent modification. specifically including, but not limited to, the
potential for modification by the presently pending ruling ofthe Eight Circuit Coun of Appeals in
low'a VIi/tiles Board v FCC. .

'1final resolution of Docket U-22022 is anticipated within the next three-four months. It is
doubtful that the interim rates will ever actually be utilized
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BeIISouth's Position: 1M ratefor the transport and termination oftraffic sholl/d he n7l11l1al

and reciprocal and should be based 011 the tariffed rate jar ;lllrastate sw·;tched access rate mmll.'>

the carrier common line ("CCL'J charge and tM residual interconnection charge t'RIC ").

BellSouth has negotiated monerous interconnection~emenlSwith rranspon alld terminallon rates

bar;ed 011 thisformula. Alternatively, the rate jar transport and termination oftraffic should be set

at a level sufficient to COl-ocr BellSouth 's costsfor providing transport and termillatioll qf traffic plwi

additional am01J11ts tt> recover an appropriate al/ncotion of joim and common costs. and a

rear;onahle profit. Under 110 circumstances /s It appropriate for this Commission to mandale a hiIJ-

alld-keep arrangement.

BellSol/lh 's overage local mterconnectlon rate of$0. 01 per mimlle meets that stand'!rd ill

thaI It allow.\' for the recovery ~r Bel/Sol/lh's cmits and is reasonable. The reasonahll!llf!ss of

Bcl/South 's rate Isfurther demonstrated by the agreements thai Bel/South has reached with other

fac/btles-hased corners. Companies such as Time Warner. Intermedia Communications Inc.. alld

others have (oulld Bel/South 's rates to be reasonahle. alloltlf1lg them a fair oppor1ll1llty 10 compele

for local f!xchange cu.'>tomers. If the roles these compames agreed 10 were not rea!>olluhle. they

would nOl have SIgned an agreement, bllr would have filed for arbItratIon of the local

intercO,,"CCIIOIl rate.

ANALYSIS AND FINDINGS:

The Act provides that charges for transport and termination shall be mutual and reciprocal

and provide for the recovery ofeach carrier's cost See §2S2(b)(2)(A). As was noted in the previous

maner, this Conunission has already established a generic docket (U-22022) in which it is reviewing

BellSouth's cost studies and other relevant cost information and methodologies This proceeding will
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result in the setting ofpermanent rates for intercormection, is anticipated to conclude within the next

3-4 months In the meantime. the parties shaJl utilize the "bill-and-keep" methodology. solely as an

interim measure. until a final Order issues establishing pennanent rates.

ISSUE 27: Wbat is the Appropriate Price for Certain Sappon Elements Relating to
Interconnection and Network Elemeou!

AT&T'5 Position: Prices for access to poles. conduits. ducts. rights of way and other

support elements should be at economic cost. BellSouth has not provided slljficiellt cost i/~f(JrnratlOlI

to permit appropriate pric:ing of these elements. The Commission should require Be/lSouth to

produ,:e adequate cost documentallon for these capabilrties.

BellSouth's Position: Bel/South generally propose.'i that, to the extent Bel/South already

t?ffers the J11pportlum.:tlOlI or service to other customers through tariffor contract, the IQr!ffed or

cm71ract pnce ."hould he lised. Many support or ancillary functions are currently pro\'ided to

mferexchal1ge CQ1Tters. nlese prIceJ hal'e hem approved. and there is 110 need to creale a different

prtcmg structure or level jor CLECs To the extent a new support function is reqlllredjar lise bJ'

a CLEe. the pm:e should be set based on cost plus a reasonable profit. as speqfied by the: A,:t.

With respect to rates for access to poles. conduits and rights-of-way. BellSourh provides

access to poles. condmts and rights-of-way under standard licensing agreements. These same

agreements should he usedfor CLEes. To do othen4'lSe would be unreasonable anddiscriminatory

to eXIsting customers using these supportjacilities.
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ANALYSIS AND FINDINGS:

Review of the Briefs filed in this matter leads to some confusion. as AT&T chose only to

address pricing of poles. conduits and rights-of-way in both its pre- and post-trial briefs. while

BellSouth also addressed pricing for COIlocatioD and Dumber portability. As AT&T is the pany

plaintiff in these proceedings. its delineation of this issue is controlling. and the only issues properly

subject to arbitration arc the prices for poles, conduits and right5-0f-wayl0. As to poles. duets.

conduits and rights-of-way. §251(b)(4) imposes on Bel.lSouth the duty to afford access to these items

at "rates that are consistent with section 224." This Section (47 U.S.C §224) expressly provides

that 'pole attachments' are subject to State regulation, and goes on to provide that the FCC shall.

within two years of enactment of the Act. prescribe regulations to govern the charges for pole

anachmems which will become effective five years after adoption of the Act, in 2001 See 47 U. S.C.

§224(e)(1 ) and (4) Until the referenced FCC rules become effective in 2001, there is no basis for

granting AT&T's request for cost-based pole attachments Consistent with this Commission'S prior

treatment of such access- as permitted by §224(c)- BellSouth shall continue to provide access to

poles, conduits and rights-or-way under standard licensing agreements, so long as they comply with

all peninent rules and regulations of this Commission

ISSUE 28. Must BellSouth Price both Local and Long Distance Access at Cost?

AT&1"'s Position: Chargesfor call transport and termination should be non-discriminalory

- whether for "local" or "tol/"Ilong dist(Dlce. Because such access is a network element. the Act

'Oprecise delineation of the issues was the topic of much discussion at hearing. and at its
conclusion the parties were directed to concisely re-state their positions on each of the issues
Furthermore, AT&T was specifically advised that it bore responsibility for framing the issue that
would be controlling in final resolution of this proceeding.
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requires TELRIC ha'iedpricing. 47 U.S.CA. §§ 251, 252. These charges should be based on all

economic cos/-basedpricing system which does nol discriminate between types qfca//s or carriers.

To add access or other surcharges 'Would a//oW BeJJSouth to recover more /han its cosU. impair

competltion and restrict calling area product differentiation to the detrlmelll of Louisiallo

consumers.

BelISouth's Position: This issue is outside oflhe scope ojthis arbitration because exchange

access IS not defined as local interconnection u"der the Act. The pricing niles in §25] and §252

regulate the prices l?fkJ5;gJ interconnection and unbundled network elements used/or local serVice

011/Y. Congress imended Ihe pncing and olher ntles §251 and §252 to open local

telecommu11Icaflons markets to competition. Those sections were clearly Slructured to create the

framework/or interconnection oflocal nen..·orKs and access to network elements in order to create

local competition. There is nothing ill the Act or Its legrslative history that would suggest that these

rules were tn/ended 10 cause a dras/lc ch(mge in the current exchange access charge structure.

Smce there IS 110 mdicatiollfrom Congress that 11 Ill/ended '0 qffec' exchange access c:har~es, §25/

and ,¢'J52 apply to local interconnection and the use ofthe unbundled network clemems to prOVide

local leJecommunu:atlollS J:erW("f!S ollly.

111 tts Imerconnection OrdJ!r dated August 8, 1996, the FCC agreed that §§ 251 and 252 do

IIOt app~v to the price of exchange access and that a telecommunications carrier seeking

interconnection only for interexchange service does not fall within lhe scope of§251(c)(2). See

August 8. 19961ntercofllJection Order, at ~ 191. Additionally, it is widely recognized that exiSling

ratesfor exchange access provide Implicit subsidies that have ol/nwed Bel/South and olher ILEes

to prOVide other sen'ices, for example. baSIC residential service in rural areas, at rales below the
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